
AGENDA ITEM NO. 5 
 

BRISTOL CITY COUNCIL 
 

PUBLIC RIGHTS OF WAY AND GREENS COMMITTEE 
 

18 OCTOBER 2010 
 

 
APPLICATION FOR REGISTRATION OF LAND KNOWN AS COTSWOLD 
ROAD GREEN AS A TOWN OR VILLAGE GREEN UNDER THE COMMONS 
ACT 2006 SECTION 15  
 
(Report of the Head of Legal Services) 
 

WARDS:  SOUTHVILLE, WINDMILL 
HILL, BEDMINSTER 

 
APPLICANT: DR NANCY CARLTON 
    
 
Objector:   Bristol City Council, in its capacity of freeholder of the 

application site.  
 
Purpose of Report  
 
1. TO ADVISE REJECTION OF THE APPLICATION  
 
 
Background 
 
2. The Applicant applied on 6 May 2009 for registration as a town or village 

green of land known as Cotswold Road Green, Bristol. 
 
 The application is accompanied by a plan showing the subject land, to be 

found at Appendix 1 to this report.  
 
 The Registration Authority advertised the application during July 2009, and 

received the objection on 30 September 2009. 
 
3. Mr Leslie Blohm QC was appointed as an independent Inspector to advise 

the City Council as Registration Authority as to how to dispose of the 
application.   

 
4. He then provided the report dated 23 June 2010, to be found at Appendix 2 

to this report, in which he advises that the application should be dismissed 
by reason of the Council’s appropriation of the land by decision of the Land 



and Administration Committee on 21 June 1984, the land was thereafter 
held on the statutory purposes of Section 9 and 10 of the Open Spaces Act 
1906, and the usage made of the land by the local inhabitants thereafter 
was not ‘as of right’. 
 

5. This Committee on behalf of the Council (as registration authority) has a 
statutory duty to determine objectively whether or not the land in question 
qualifies as a town or village green, within the meaning of the Commons 
Act 2006.  The Registration Authority has a statutory duty under the 
Commons Act 2006 to maintain an accurate register of town and village 
greens.  Cotswold Park Green could only be so registered if it had been 
established that it met the criteria to be found in Section 15 of the Act.  
Where an Inspector has advised against registration, the committee could 
only decline to follow the advice if the law had changed since the 
production of the report, or if the report were manifestly flawed or 
inadequate, neither of which is the case here.  

 
6. Accordingly, the Committee should reject the application for the reasons 

given by the Inspector in his further advice dated 23 June 2010.  
 
Consultation 
 
None.  
 
Appendices 
 
Appendix 1  The Applicant’s Plan 
Appendix 2  The Inspector’s Report dated 23 June 2010 
Appendix 3  Report to the Land and Administration Committee of the 

Council of 21 June 1984, with Minutes 
Appendix 4  Dr Carlton’s letter dated 16 July 2010 
 
Legal Implications 
 
The City Council in its capacity of Commons Registration Authority has 
responsibility in pursuance of the Commons Act 2006 to determine whether the 
land should be registered as a green. 
 
For an application to register a green under the 2006 Act to be successful, the 
Applicant must establish that the land in question comes entirely within the 
following definition of a “town or village green” to be found in Section 15(2) of the 
Commons Act 2006 which provide as follows:- 
 
 (2) This sub-section applies where: - 
 

(a) a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in 



lawful sports and pastimes on the land for a period of at least 
20 years; and 

 
(b) they continue to do so at the time of the application. 
 

In its capacity of registration authority, the City Council has to consider objectively 
and impartially all applications for registration of greens on their merits, taking 
account of any objections and of any other relevant considerations. 
 
Registration as a Town or Village Green is dependent purely upon past use, and 
not upon future plans. 
 
Where people have been using land by right under a statutory trust, such use 
cannot be said to be “as of right” within the meaning of the Commons Act.  
 
Resources Implications 
 
Financial:  None. 
 
Land:   The City Council is freeholder of the application land. 
 
Personnel:  None. 
 
Recommended: that the Committee reject the application for the reasons 

set out in the Inspector’s Report dated  23 June 2010. 
 
LOCAL GOVERNMENT (ACCESS TO INFORMATION) ACT 1985  
Background Papers – None. 
 
 
Author:  Frances Horner, Senior Solicitor, Legal Division on behalf of 

the Commons Registration Authority – Tel:  922 2330 
 
 
 
 
 
 
 
 



APPENDIX 1



 

IN RE: AN APPLICATION TO REGISTER LAND KNOWN AS COTSWOLD ROAD GREEN,  

BRISTOL, AS A NEW  TOWN OR VILLAGE GREEN 

 

 

FURTHER ADVICE 

 

 

 

1. I advised on this matter in writing on 18th. December 2009, in which I 

advised the Authority that: 

(1) (in summary) Bristol City Council could establish that user by local 

inhabitants of the land was not ‘as of right’ if during the relevant period 

of twenty years it could be shown that the land had been appropriated 

by the Council for the purposes of pubic open space; 

(2) The evidence supplied did not sufficiently establish such an appropriation, 

and the matter would have to be dealt with by way of a factual 

determination, possibly by way of a preliminary issue concerning the 

topic of appropriation.  

 

2. I have subsequently been supplied by those instructing me with further short 

submissions dated 20th. March 2010 settled by Mr. Vivian Chapman QC on 

behalf of Bristol City Council as landowner, together with further 
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documentation in support of their opposition to the application. The 

documentation supplied is the full copy of the Report to the Land and 

Administration Committee of the Council on 21st. June 1984. The gist of the 

further submission is that the new material proves positively that the land the 

subject of the application was appropriated to public open space use by the 

Council in 1984, and the application for registration is thereby necessarily 

defeated. It further suggests that there is, therefore, no need to hold the 

preliminary inquiry suggested in my earlier advice.  

 

3. I subsequently gave advice to the Authority as to the further determination 

of the Application. Further to those directions Dr. Carlton made further 

submissions in writing (settled by Mr. Bennett of counsel) dated 29th. April 

2010.  Those submissions do not comment on the content of the further 

material supplied by the Council, but instead raise issues relating to the 

analysis contained in my initial advice to the Authority, and in particular as to 

the consequences (in the context of a Town or Village Green application) of 

an appropriation of land by a local authority. 

 
4. I have been asked to advise the Authority as to whether in the light of the 

further evidence the application should be dismissed; or whether it should 

continue, and if so, how. 

 
5. In my view the effect of the documentation provided by the Council is that 

the Council by the Land and Administration Committee on 21st.June 1984 
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appropriated the land for public open space purposes. I would add that the 

Council’s records and documentation all appear consistent with such a 

decision having been taken.  

 
6. Although the documentation does not specify the precise statutory purpose 

under which the land is held, in my view that is not a necessary requirement 

of a valid appropriation. Although there is (as far as I am aware) no direct 

authority on the point, it has been commented that there is no statutory 

definition of what constitutes an appropriation - see Dowty Boulton Paul Ltd. 

v. Wolverhampton Corporation (No.2) [1976] 1 Ch. 13 at 29 per Buckely LJ -

there is some support for this view in the analogous situation that arises 

where trustees purport to exercise a fiduciary power – see Thomas – Powers 

at 5-182, where the applicable principle is set out that it is a matter of 

evidence as to whether the trustee had the intention to exercise their power; 

it is unnecessary to refer to the particular power.  As Thomas points out, 

where no power is specified that may raise issues of proof and evidence - 

and see the comments of Buckley LJ supra. 

 
7. In my view, from the use and condition of the land at the time of 

appropriation, and the lack of provision made at the time for substantial 

public park works at the land, and subsequently, it was plainly the case that 

the land was appropriated to a use permitting the public to use the land for 

recreation; and it is most likely to be the case that, although not stated, the 

relevant statutory purpose is that arising under section 9 Open Spaces Act 
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1906. The land has not been maintained by the local authority as a formal 

pleasure-garden or promenade. Although the Council has referred to the 

land as 'Cotswold Park' it has referred to it in the meaning of a green open 

space available for general public recreation, rather than as the sort of formal 

municipal park that might have been creaed under section 164 Public Health 

Act 1875. In my view the Open Spaces Act 1906 is the most appropriate and 

I think obvious statutory purpose that was intended by the Council at the 

time of appropriation. 

 
8. I am of the view that the appropriation of the land to this statutory purpose 

is not a matter that is in any respect likely to be affected by further receipt of 

evidence. It follows that my advice to the Authority, on the basis of my 

advice of 18th. December 2009 is that the Application should be dismissed.  

 
9. I have also considered the further points made by Dr. Carlton in her further 

submissions. Some of those submissions in effect repeat themselves, so I 

paraphrase the objections here, and then give my response to them. 

 
(1) The purpose of the Commons Act 2006 is to make the registration of 

land as TVGs more commonplace. Therefore the Authority should not 

accede to the Council’s defence, which is simply the creation of a 

‘loophole’ to frustrate statutory policy. 

 

It is correct that the purpose of the provisions relating to the registration 

of Town and Village Greens (TVG) contained within the Commons 
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Registration Act 1965 was (amongst others) to enable the registration of 

land as TVG. Subsequent amendments were intended to overcome 

certain technical arguments as to the requirement that the inhabitants 

who use the land come from a ‘locality’, or predominantly from a locality 

– see the comments of HHJ Waksman in Ox & Bucks Mental Health Trust 

v. Oxford City Council [2010] EWHC 530 at [69]-[72], and of HHJ Behrens 

in Leeds Group plc v. Leeds City Council [2010] EWHC 810(Ch) at [89]. 

Insofar as the meaning of the statute is a matter of construction, then 

where there are alternative available meanings the Court (and the 

Authority) is entitled to have regard to the purpose of the 2006 Act, and 

the  mischief that it was intended to correct, in coming to the correct 

meaning.  But it is not the case that the meaning of the Act derives solely 

from its beneficial purpose. The authorities cited in the Further 

Submissions (Langley v. Liverpool City Council [2006] 1 WLR 375; 

Padfield v. MAFF [1968] AC 997) are not authority for the proposition 

that a Registration Authority must construe section 15 of the Commons 

Act 2006 as Dr. Carlton submits. The wording of section 15 is clear: the 

user must be of the quality of being 'as of right'; that is a legal phrase 

with a well-established legal meaning; and user 'by some other right' is 

not user 'as of right'. 

 

(2) There is no evidence that the land was appropriated to public open space 

use. 
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For the reasons that I have set out above, I have no doubt that the 

Council did appropriate the land for public open space use. 

 

(3) There were no bye-laws promulgated, and the local inhabitants would 

not have been aware that the land was held by the Council as public 

open space. 

 

As I indicated in my earlier advice, my advice is that the user of the public 

is not ‘as of right’ because they in law have a right to use the land by 

reason of the appropriation of it by the Council. The appropriation 

expressly creates a trusteeship on the part of the Council (see section 10 

Open Spaces Act 1906; section 122(2B) Local Government Act 1972) and 

in my view that operates to confer rights on the public in the same 

manner as an express declaration of trust, although by virtue of the 

public nature of the present trust, those rights are not of the same nature 

as rights arising under private trusts. But the point is that once the 

entitlement arises, usage of the land by the public is not trespassatory. 

No doubt it is in many cases obvious to the public that they are visiting a 

Council owned Park. However, in my opinion there is no further 

requirement that the local inhabitants as beneficiaries of that trust be 

aware that the Council holds the land for that purpose, or even that the 

Council owns the land, in order that those rights be effectively conferred.  
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(4) The land has been maintained by the public. 

 

 Whilst this may be correct it appears to me to be immaterial to the issue 

as to whether there was an appropriation of land, or (if there was 

appropriation) as to the consequences of it. 

 

(5) The obiter dicta of Lord Walker in Beresford (as to the consequences of 

the appropriation of land by a local authority) are contrary to the 

decisions of the majority of their Lordships. 

 

 

I do not think that this is a correct analysis of the speeches of the House 

of Lords. The approach of Lord Walker was in my view also that of Lord 

Bingham at [9] and (on a slightly different analysis) by Lord Scott at [30].  

The passage from Lord Bingham cited by Dr. Carlton does not deal with 

this issue, but with the different issue as to the implication of licenses. 

 

(6) Hall v. Beckenham is authority for the proposition that the effect of 

appropriation to public open space is only to prevent user being as of 

right if there is communication of the right to the user 
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In my view this is not the correct analysis of Hall v. Beckenham Corpn. 

Although Finnemore J. referred to by-laws, he referred to them to 

demonstrate the restrictions on the freedom of the inhabitants to behave 

as they liked in the park. The crux of the judgment is at p.728: 

 
“I think that the corporation are the trustees and the guardians of the 

park, and that they are bound to admit to it any citizen who wishes to 

enter it within the times when it is open.” 

 
That guardianship, and its concomitant obligation and correlative 

entitlement arises at the same moment – on the effective appropriation 

of the land under the statute. It does not appear that his entitlement to 

enter is dependent upon the existence of, or the knowledge of, by-laws. 

It is dependent on the status of the land as public park or open space, 

which derives from the appropriation of the land by the Council.  

 
(7) If land may be appropriated for the purpose of public open space in this 

way, then it negates the effect of the Commons Act 2006 contrary to the 

intention of Parliament. 

 

It should be born in mind that the basis on which the land has been 

appropriated (as I find) in this case for public open space use is by express 

decision of the Council. In these circumstances there seems to me to be 

nothing strange or unusual in the use of such land by local inhabitants 

being treated as referable to and arising by reason of the Council’s 
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decision (being a decision that it has power to change, and temporary in 

that sense) rather than by reason of its being a TVG. The plea to the 

intention of Parliament is not in my view material here. I think that the 

comment (at paragraph 9 of the Further Submissions) misunderstands the 

point I made in my earlier Advice, and I apologise if the point was 

phrased poorly. It is not the fact that the local authority holds the land 

under a statutory power which may be changed that prevents user being 

as of right; it is that it, at some time during the relevant twenty year 

period holds the land under a power which entitles the local inhabitants 

to use the land that prevents the user being ‘as of right’; and that power 

itself may be changed, by subsequent appropriation of the land to a 

different purpose. I certainly do not suggest that any publicly owned land 

that is susceptible to appropriation to another purpose may by that 

reason alone be excluded from the effect of section 15 of the Commons 

Act 2006. 

 

10. I conclude therefore that there is no reason why the application should not 

be dismissed, and I advise that the application should be dismissed.  

 

11. The reason that should be stated for the dismissal is that by reason of the 

Council’s appropriation of the land by decision of the Land and 

Administration Committee on 21st. June 1984 the land was thereafter held 

on the statutory purposes of sections 9 and 10 of the Open Spaces Act 
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1906, and the usage made of the land by the local inhabitants thereafter 

was not ‘as of right’. 

 

12. If there is any further assistance I can give to those instructing me, can they 

not hesitate to contact me in chambers. 

 

 

 

Leslie Blohm QC 

St. John’s Chambers, 

101 Victoria St. 

Bristol, 

BS1 6PU       23rd. June 2010 
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